











Responsible Bidder Ordinance
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Why should you
worry about having
a comprehensive
Responsible Bidder

Ordinance?

Because when an unqualified, unsafe contractor builds a school, library or other
tax-funded public works project in your community, tax dollars pick up the tab

when things go wrong.

When an unqualified, unscrupulous contractor makes a mistake or has an accident
on a public works project in a community without a Responsible Bidder Ordinance,

the taxpayer corrects the mistake.

Cost overruns, re-do’s or on-the-job injuries can add up over time.



What does a Responsible
Bidder Ordinance require?

“All it really tioes s reguire contractars to follow the faws that are already
in place [and] make sure that we have good safe working conditions and
wel-trained workers. All of that leas to great value for the taxpayers.

—lllinois State Senator and Deputy Minority Leader Christine Radogno (R) 41st District
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) Compliance with all applicable laws and ordinances pre-

requisite to doing business in the State

Valid federal employer tax identification number or, if an

individual, a valid social security number

Compliance with provisions of Section 2000e of Chapter
21, Title 42 of the United States Code and Federal Executive
Order No. 11246 as amended by Executive Order No. 11375

Certificates of insurance showing the following coverage
necessary for the project:

—General liability ($1 million minimum coverage);
—Worker’s compensation (statutory limits)

—Automobile liability

Compliance with all provisions of the States prevailing wage
law, and all rules and regulations therein, for the past five

(5) years

A bidder who has been found by the Department of Labor
to be in violation of the applicable prevailing wage law twice
within a three (3) year period shall be deemed not to be a
Responsible and Responsive Bidder for two (2) years from
the date of the latest finding

Evidence of participation in apprenticeship and training
programs applicable to the work to be performed on
the project which are approved by and registered with
the United States Department of Labor’s Office of

Apprenticeship, or its successor organization.The required

evidence includes a copy of all applicable apprenticeship
standards and Apprenticeship Agreement(s) for any
apprentice(s) who will perform work on the public works

project.

A copy of the written plan for drug testing to be submitted
pursuant to applicable state law pertaining to drug testing

A sworn statement that employees who will perform work
on the public works project are properly classified as
either an employee or an independent contractor under all
applicable state and federal laws and local ordinances

A sworn statement listing all bidder’s employees who will
perform work on the public works project and evidence that
all listed employees are covered under bidder’s current
worker’s compensation insurance policy and properly
classified under such policy

A sworn statement listing all bidder’s employees who will
perform work on the public works project and evidence that
all listed employees are covered by a health and welfare
plan and a retirement plan. The required evidence includes
a copy of the summary plan description(s) or similar
document(s).

Documents evidencing any professional or trade license
required by law or local ordinance for any trade or specialty
area in which the bidder is seeking a contract award.
Additionally, bidder must disclose any suspension or
revocation of such license held by the company, or of any
director, officer or manager employed by the bidder.




What is the benefit of having
a Responsible Bidder Ordinance?

“Ina public building. . . you're talking aout tax dollars that build libraries,
uild schools . . .and that is taxpayer money that comes out of the
ocket of any person that contributes o property tax."

—Indiana State Representative Linda Lawson (D) 1st District




These same state statutes will often require that these projects
be awarded to the “lowest responsible bidder.”

As you might expect, these statutes fail to give any guidance
to public officials in defining what a “responsible bidder”

means.

It is up to local public officials to make sense of this
responsible bidder requirement.

A Responsible Bidder Ordinance not only helps the public
official determine who is a responsible bidder — a Responsible
Bidder Ordinance helps to ensure that a Responsible
Contractor performs the work for your community.



Who endorses Responsible
Bidder Ordinances?

“There's no downside to Saving taxpayer’s money.”

—lllinois State Representative Jack Franks (D) 63rd District
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lllinois State Senators

JacquelineY. Collins—State Senator, 16th District

Mike Boland —State Representative, 71st District

Debbie Halvorson—Senate Majority Leader, 40th District
Denny Jacobs—State Senator, 36th District

Terry Link— State Senator, 30th District

Edward Maloney—State Senator, 18th District

“AJ” Wilhelmi—State Senator, 43rd District

Indiana State Representatives
Chet Dobis—State Representative, 13th District
Linda Lawson—State Representative, 1st District

Mara Candelaria Reardon—State Representative,
12th District

Russ Stillwell —State Representative, 74th District
Terry Goddin—State Representative, 66th District

US Congress

Melissa L. Bean—Member of Congress, 8th District lllinois
Richard J. Durbin—United States Senator

Lane Evans—Member of Congress, 17th District lllinois
Daniel Lipinski—Member of Congress, 3rd District Illinois
Barack Obama—United States Senator

Other Officials and Public Agencies
Daniel W. Hynes—Illinois State Comptroller
Lawrence Walsh—Will County Executive
lllinois Department of Transportation

lllinois State Representatives

Mike Boland—State Representative, 71st District

James Brosnahan—State Representative, 36th District
Linda Chapa LaVia—State Representative, 83rd District
John D’Amico—State Representative, 15th District
William Davis— State Representative, 30th District

Jack D. Franks—State Representative, 63rd District

Paul Froehlich—State Representative, 56th District
Careen Gordon—State Representative, 75th District
Louis I. Lang—State Representative, 16th District
Michael McAulliffe—State Representative, 20th District
Kevin McCarthy—State Representative, 37th District
Jack McGuire —State Representative, 86th District

Bill Mitchell —State Representative, 87th District

Don Moffitt— State Representative, 74th District
Robert A. Rita—State Representative, 28th District
Angelo “Skip” Saviano—State Representative, 77th District
Patrick J. Verschoore — State Representative, 72nd District
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Which communities already have
Responsible Bidder Ordinances?

“Diten times, | think the Inclination of a municipalty or even an individual
iomeowner IS o go with the lowest bid. Sometimes It a mistake to only
00k at the bottom line. There’s other things you negd to look at.

—lllinois State Senator and Deputy Minority Leader Christine Radogno (R) 1st District







Frequently asked questions

Will a Responsible Bidder Ordinance
result in increased costs?

Adopting a Responsible Bidder Ordinance should not result
in additional costs and is likely to result in savings to the public
body by screening out contractors that do not meet the
minimum requirements set forth in the ordinance and in
related state and federal laws. State agencies already provide
enforcement for most of these provisions.

Setting minimum bidding standards through a Responsible
Bidder Ordinance provides greater assurance that the public
body is working with contractors committed to skill develop-
ment and training, competitive wages and fringe benefits, and
a safe workplace.The result is a highly trained workforce
committed to producing the finest construction available.

Is the Responsible Bidder
Ordinance lawful?

Yes. State laws and regulations already include “responsible
bidder” requirements on state construction projects.’ And many
public bodies have already adopted Responsible Bidder
Ordinances for their communities.

Visit www.iiiffc.org/responsible_bidding.html for a list of
communities with existing ordinances.

What documents should a public
body request to evidence compliance
with applicable laws and ordinances
prerequisite to doing business in

the State?

The public body may require a contractor to submit
documentation that the contractor is registered and in
good standing with the Secretary of State and any similar
requirements established by the public body that are
prerequisite to performing work in the jurisdiction. The con-
tractor must also provide copies of any professional or trade
license required by law or local ordinance for any trade or
specialty area in which the contractor is seeking a contract
award and disclose any suspension or revocation of such
license. Finally, the public body may require the contractor to
disclose any prevailing wage violations, as a contractor with
multiple violations may be debarred from performing work
on public construction projects by the state or federal
department of labor.

Why does the ordinance request a sworn
statement of EEO compliance?

This provision provides for nondiscrimination in the workplace
and simply restates the Equal Opportunity Employer
requirements under existing federal law.
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What if a contractor does not have
a FEIN number?

The purpose of requesting an FEIN number is to provide
assurance that the public body is working with a legitimate
contractor. However, a valid social security number is also
acceptable if an individual will be performing work as a
legitimate sole proprietor or independent contractor.

Certificates of Insurance

The public body should obtain certificates of liability insurance
evidencing the following coverage: general liability ($1 million
minimum coverage); workers’ compensation (statutory limits);
and automobile liability. The minimum coverage will be
determined by the public body and set forth in the bid
specifications. Minimum coverage amounts will depend on
the value of the project and the work being performed.

Why require a sworn statement of
prevailing wage/common construction
wage compliance?

The purpose of prevailing wage and common construction
wage laws is to ensure that a decent wage is paid to employees
performing work on public construction projects. These laws
also protect local contractors from unfair competition by
preventing underbidding on public works projects. A sworn
statement verifies that the contractor has reviewed the
applicable law(s), agrees to pay the applicable wages and will
comply with the other requirements of the law(s). By
reinforcing what is already required under state and federal
laws, a public body emphasizes the importance of compliance.

What is a registered apprenticeship
program?

The Fitzgerald Act, also known as the National Apprenticeship
Act, authorizes the federal government to oversee the
administration of apprenticeship programs. Participation in a
registered apprenticeship program helps ensure workers
receive the skills, training and experience necessary to produce
the highest quality construction in a safe and efficient work
environment. These programs provide the only objective and
non-biased training for the construction industry.

An apprenticeship program sponsor must submit written
standards of apprenticeship to the U.S. Department of Labor’s
Office of Apprenticeship for registration/approval of the
program.These standards outline the terms of apprentice
employment, training and supervision and must include
minimum hours of classroom instruction and on-the-job
training. The program sponsor must also submit an
Apprenticeship Agreement, signed by the apprentice and the
sponsor.

The Responsible Bidder Ordinance requires contractors to
provide a copy of the approved apprenticeship standards
applicable to the work to be performed on the project, as well
as a copy apprenticeship agreement(s) for any apprentice(s)
who will perform work on the project.




Why require proof of health and welfare
and retirement benefits?

A responsible contractor ensures that its employees have
access to health and welfare benefits and a retirement
plan. If the contractor provides these benefits, it should
produce copies of the summary plan description or similar
documentation. If the employee has coverage from another
source (e.g. a spouse’s employer) and declines employer
coverage, this declination of coverage should also be
documented.

Does the fringe benefit requirement
conflict with ERISA?

The threshold question of whether a law is preempted by the
Employee Retirement Income Security Act (“ERISA”) is whether
the law impermissibly relates to ERISA. A Responsible Bidder
Ordinance operates irrespective of ERISA because an employer
is not required to participate in an ERISA plan. Rather, the
employer is free to choose how the fringe benefit plans are
structured and administered (i.e. through an ERISA or non-
ERISA plan).The determinative question for purposes of the
Responsible Bidder Ordinance is simply whether the employer
offers such benefits. Accordingly, it is our opinion that the
Responsible Bidder Ordinance does not impermissibly relate

to ERISA and is not preempted.

Does it matter whether the bidder is a
union or non-uhion contractor?

Responsible bidding is not a union/non-union issue.
Responsible Bidder Ordinances simply ensure that public
works projects are awarded to contractors that meet the
minimum requirements of local, state and federal laws and
provide greater taxpayer value.

Why should a public body be concerned
with classification of employees or
independent contractors?

Contractors have an incentive to misclassify employees as
independent contractors because misclassification relieves
obligations to pay their share of social security taxes, federal
unemployment taxes, workers’ compensation premiums and
state unemployment insurance contributions, decreasing
payroll costs by 15 to 30 percent.i Because the Internal
Revenue Service and state revenue, unemployment and
workers’ compensation agencies often have different standards
to determine “employee” status, it may be difficult to determine
whether an individual is properly classified.

Requiring a contractor to provide a sworn statement that all
employees working on the project are properly classified puts
the contractor on notice that the public body will not tolerate
misclassification to the detriment of individuals performing

work on the project or the taxpayers.




Why should a public body seek
information about a contractor’s workers’
compensation policy?

Workers’ compensation premiums in the construction industry
are among the highest across all industries."Thus, a contractor
may have an incentive to misclassify employees as
independent contractors, or underreport the number of
employees performing construction work, to lower payroll
costs. By requiring the contractor to submit a list of employees
who will perform work on the project and a sworn statement
that each of the employees are properly classified and covered
under a current workers compensation policy, the public body
has greater assurance that the contractor is meeting the
minimum workers’ compensation requirements to protect
workers on the project, as well as protect the public body in
the unfortunate event of a workplace injury.

Evidence of coverage may include a certificate of insurance,
and/or the policy number, workers’ compensation insurance
carrier and carrier’s contact information.

Endnotes

See lllinois Procurement Code, 30 ILCS 500/30-22 (setting forth responsible
bidder requirements); State Public Works, IC 4-13.6-1-15 & 16
(defining “responsive” and “responsible”).

National Apprenticeship Act, 29 U.S.C. § 50.

Michael P. Kelsay, James I. Sturgeon, and Kelly D. Pinkham, The Economic Costs
of Employee Misclassification in the State of lllinois, 2-3 (unpublished Report,
University of Missouri-Kansas City, 2006).

. In lllinois, the Employee Classification Act is designed to provide a unified

standard to determine employment status in the construction industry.
820 ILCS 185/1 et seq.

Planmatics, Inc., Independent Contractors: Prevalence and Implications
for Unemployment Insurance Programs, 70 (Feb. 2000), available at
http://wdr.doleta.gov/owsdrr/00-5/00-5.pdf.




The Next Step.

The next step to providing Greater Taxpayer Value is
to adopt a c omprehensive Responsible Bidding
Ordinance for your community. You will find all of the
information you need to get started in the pocket on
the opposite page.

For additional assistance, please contact the Ill FFC
office, or visit our website at www.iiiffc.org.

o~
-ﬁ I?-G
- il - r




We make it fair for taxpayers,
workers and contractors.

The Indiana, lllinois and lowa Foundation
For Fair Contracting
6170 Joliet Road | Suite 200 | Countryside, IL 60525
815.254.3332 | Fax 815.254.3525
www.iiiffc.org






