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This matter came before the Court on May 14,20Q9, for hearing on Plaintifß' Motion for

Sun rmary Judgment filed on Ju¡e 16, 2008, and the Defendants' Motion for Summary Judgment

filert Octobar 17,2008. The Plaintiffs appeared by counsel, Jeffroy'Wrage and Robert Reiter, Jr.;

tho t)efend¿nts appear€d by counsel, James Clevcnger; and the State of Indiana appeared by

De¡ruty Attomey General, Kate Van Boli:kelen.

The Plaintiffs and Defendants have both requested the Court issue summary judgment in

their'respective favor on the following íssue:

In 2003 - 2005, did Defendant Marshall County violate Indiarra Code $ 36-l-12 by using

tlle rlounty]F. oryn equip_rnent and maupower to.apply asphalt on roads and/or bridges within the

Corrnty? Secondarily, the Deferrdant argues that if their conduct is found to be a violation of IC

36- t-12, then the statute is unconstitutional.

Following able argumonts by corursel all matters were taken under advisement and the

Corrrt, having now reviewed the designated materials and legal authorities cited by the parties,

ont(:rs the followiue FINDINGS, CONCLUSIONS and ORDERS:



F'I\DINGS

t. The parties agreo that during 2003 - 2005 the Defendants Marshall County and the

Marshall County Highway Department (hercinafter "County") used their owrt manpower'

and equiprnent to apply asphalt to existing roadways in projects that exceeded S100,000

in cost of materials alone for the following roadways:

a. Plymouth LaPorte Trail - June 2003

b. North Michigan Street - MaY 2004

c. South Michigan Slreet - Augr¡st 2004

d. Lincolnway'Wost ' MaY 2005

e, Lincolnway East ' MaY 2005

.1. The parties agree that during the same time periocl the Coun¡l used its owlr rilariPower

and equipment to apply asphalt onto newly oonstructed bridges for projects in whiclr the

bridge st¡¡cfi¡re exceeded $100,000 in cost, but the cost of paving the bridge was less than

$100,000 for the following bridges:

a. Briclge 50, East 3d Road

b. Baker St. Bridge

c. Oak Road Bridge

d. Rose Road Bridge

e. Fir Road Bridge

I. IC $ 8-14-2-1 reads as follows:

.(5) The term "construction" shall mean þoth constructlon and reconstructlon
to a degree that new, supplementary, or substantially improved traffic servlce ls
provided, and sfgnlflcant geometr¡c or structural lmprovements are effected.

(10) "Resurfaclng" means the placement of additlonal pavement layers
(including protective systems for bridge decks) ôver the ex¡sting (or restored or
rehabllltated) roadway or bridge deck surface to provlde additional strength or to
ímprove servlceability for a substantlal tlme period.

(11) "Restoration and rehabil itatlon" mealls work requlfed to return the

exlst¡ng structure (roadway pavemenÈ or br¡dge deck) to a suitable condition for

an additional stage of construction (Þrldge deck protecllve sy.stem or
resurfacing) or to a sultable condition to perform satlsfactori ly for a subslant¡al
t ime per iod,

,{. IC $ 36-1-12-2rcads as follows:



,,As used in this chapter, "public work" means the construction¿ reconstruction,
alteration, or renovation of a pubtic building, airport faciliÈy, or other structure
that ¡s paid for oub of a publlc fund or out of a special assessment. The term
includes the consLructisn, alteration, or repair ol'a highway, street, alle);',
bridge, sewerr drain, or other improvement that ls pa¡d for out of a public fund
or out of a speeial assessment. The term also Încludes any public work leased
by a pol i t ical  subdivls lon under a lease contalning an opt ion to purchase."

5. IC $ 36-l-12-3 reads as follows:

(a) The board may purchase or lease materials ln the manner provlded ¡n IC
5-22 and pe¡form any public work, by meåns of its own workforce, without
awarding a contract whenever the cost ol that public work proiect ¡s
esÈlmated to be lessthan one hundred thousand dol lars ($100,000).  Before a
board may pefform any work under this section by means of ¡ts own
workforce, the political subdivision or agency must have a group of
employees on its staff who are capable of performinq the construction'
maíntênance, and repalr applicable to that work. For Purposes of thls
subsection, the cost of a publlc Work project includes the actual cost of
materials, labor. equipment. rental, a reasonable fate fof use of trucks and
heavy equipment owned, and all other expenses incidental to the
performance of the Project.

(e) If a publlc worlcs Project involves a structure' an ¡mprovement, or a
faciltw under the control of a departmenL (as defined in IÇ-*.3:!-9:2ÍZI), the
deparLment may not arttflclally divide the proJect to bring any pârt of lhe
project under this secËiôn.

The conrplained of work on the roadway projects is the placement of a new layer of

asphalt over tlre old surface of the existing roadway. This work is co¡rstrued by the

County as "maintenance" which the County contends falls outside the soope of IC S 36-1-

12 as not being a "publio vr'ork" project. Conversely, the Plaintiff construes this t¡çe of

work as "repair" of the existing roadways a¡rd asserts that the work is a'þublic work"

within the scopo of IC $ 36-1-12.

The Court furds the definition of 'tesurfacing" from IC $ 8-14-2-1(10) to fairly

encornpass tho type of work performed on the roadway prcjects an{ as that definitional

statute is refbred to in IC $ 36-I- 12-4, it seems appropriate to apply it to the other

subsections of IC $ 36-l-12 as well.

The parties agree ttrat tho County has a group of employees on its staffwho Bre oapable of

perfiorming tho rqsurfaoing pavirrg work.

6.

7.

8 .



,). The historical custom and practice of the County as established by the Marshall County

Board Of Commissioners r,vas to porform all "maintenance" of county roads using count5l

manpower and equipment regardless of the projeot oost.

10. The historioal custom and practice of the County as established by the Marshall County

Board of Commissioners was to "bid out" all new road constuction and all road changes

requiring desiglt or engineering expertise.

I l. Thc public works statute specifically includes the work of "... constn¡ction, alteration, or

repair of a highway..." as being within the ambit of tho statute.

t2. The dcfînition of alter or alterafion is "to make different without changing into something

else."

13. Tlre defÌnition of repair is 'to restore by replacing a part or putting together what is toln or

broken."

14. The definition of maintain or maintenance is "tbe upkeep of property or equipment."

15. The Court finds that the resurfacing work performed by the County on the abpve listed

roadway projects, even if consfued to be "the upkeep of properfy", falls within the

definition of the t¡pe of work oontomplated by IC $ 36-l-12-2.

16. The resurfacing work performed by the County on the above lísted roadway projects was

a public work as defined by IC $ 36-I-t2-2 in that it encompassed the alteration or repair

of the roadway. The Court does not find resurfacing work to be maintenance similar to

periodically removing snow or debris from the roadway which work does not alter the

strùcture of the roadway.

17, The Marshall County Board of Commissioners and Highway Superintendent had a good

faith belief (although incorrect) that the resurfacing ofpublic roadways was not a public

work based upon their knowìedge of it being a common practice in other counties in

Indiana and the County's lengfhy, unchallenged history of perfomring such work "irt

house".

çç)NCLUSION OF LA\il

r The Defendant County viotated IC $ 36-1-12-3 when it performed rcsurf'acing

work in exccss of $100,000 on the listed roadway projects rather fhan allowlng

private contractors to bid and contrnct for the work



t8. TIre established custom and practice of the County as established by the Marshall County

Boa¡d of Commissioners was to "bid ouf' all bridge replaoement work, excludiug the

asphalt paving that would be laíd on the top of the rrew bridge. Such paving work was

performed by using county nranpower and cquiprnent and although each bridge project

exceeded S100,000 in cos! the expense of the paving portion alone was lcss than

$100,000 per bridge project.

19. The Plaintiffalleges that the Counþ's bidding out the new bridgo construction work but

excluding the paving work from tlìe bid conEacts \¡/as an inrpernrissible, artificial division

of the bridge projects in violation of IC $ 36-1-12-3(e).

.10. Fonnat bids were requested and subnritted for the replacenrent of bridges without

reference to any paving work. There are also references within the designated evidence to

bridge replacenrent projects being "completed" without any asphalt paving being installed

over the top of the new bridge structure, or at least not being installed r¡ntil some later

date.

.ll, Tlre Court finds that soliciting bids for bridge replacemcnt projects and excluding the

paviug work of less than $100,000 was not an artificial splitting ofthe projects.

co@
. The Dcfendant County dld not violato IC S 36-1-f2-3 when it performed paving

work costing less than $100,000 on the listed bridge proJects "in house" rather

than allowing privatc controctors to bid and contract for the worlc

12. The County alleges that IC $ 3Gl-12 is unconstitutional as the statute ís a special law

and/or the lÍmit of S 100,000 per project is so arbitrary as to be unconstítutional.

.13. The Court finds that the stafirte does not single out Ma¡shall County rtor any other

political subdivision and is therefore gonerâl in ¡rature.

.14. Tlre Court also finds that Marshall County does nof possess any unique charactoristics

that would cause enfirrcement ofthe law to be unfair in their particular ciroumstances.

.15. The Court believes it is within the purview of the lægislature (not the Courts) to establish

and review the limit of $100,000 contained withiu IC $ 36-I-12-3.

CONCLUSION OI'LAW

. IC $ 3Gf-12-3 is constitutional.



'I'ITEREF'ORE, THE COT]RT NOW GRAI\TS THE PLÀINTIFF'S MOTION FOR

SUI\'ÍM.é\RY JUDGMENT a-s to Counts I tluough V oftheir Complaint as they pertain to

roadway projects only. The Motion for Sumnrary Judgment is DENIED as it pertains to the

brid¡1e projects.

'llhe court DENIES the Det'endantsr Motion fOr summary Judgment as it pertains to the

roadway projects, but GRANTS the Motion as it pcrtains to the bridge projects'

IT Is IIEREBY oRDERED, ADJUDGED AND DECREED that a judgment is entered on

beh¡rtf of the plaintiff and against Marstraìl County, Indiana, declaring that Defendant Marshall

Cou116l violated IC g 36-I-12 wlren it resurfaced roadway projects in excess of $100,000 without

alloiving outsidc conffictors to bid for and pertbrmthe work and that there is rto just reason for

dela.y with respeot to this determination a¡d that said judgment is a final judgment pursuant to TR

54(Ìt) of the Indiana Rules of Trial Frocedure.

Curtis Palmerr, Judgc


